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THE RELATION OF GOVERNMENT TO PROPERTY 
AND ENTERPRISE IN THE AMERICAS * 

CHARLES W. SUTTON 

New York 

THE effect of investments and concessions upon foreign 
relations is involved in the relations and attitudes as- 
sumed by governments toward the processes of pro- 
duction and exchange carried on by individuals and associa- 
tions, within and without the jurisdiction of the governments. 
The attitude of this government toward property and business 
within its own jurisdiction has always been reflected in its 
attitude toward the trade and investments carried on by its own 
citizens in Latin America. The question of what the foreign 
policy of the United States should be rests upon the question 
of the relation in both Latin and Anglo-American communities 
between the respective governments and the business carried 
on in both communities by the citizens of both. 

Because this conference is dealing primarily with questions 
of international interest, and has designated this topic in 
relation to international economy, it is convenient to approach 
the subject by considering first the general attitude of the gov- 
ernment of the United States toward property and enterprise 
in Latin America. The relation of this government to these 
things in the United States, and the relations of the Latin 
American governments toward property and business in Latin 
America may then be appropriately introduced. 

It is pertinent to review the ideas of our North American 
statesmen regarding the first of these considerations. In 1826, 
when the question was under discussion in the Senate of the 
United States, upon the occasion of the proposed congress of 
the American states at Panama, the chairman of the Senate 
committee reported in this connection as follows : 

1 Address delivered at the National Conference on Foreign Relations of the 
United States, held under the auspices of the Academy of Political Science, at 
the Chamber of Commerce, New York, June I, 1917. 
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The Committee on Foreign Affairs has . . . been led to inquire what 
the principle of our diplomatic intercourse with other governments 
has been. The answer is that it has ever been the policy of the 
United States to maintain diplomatic relations with those powers and 
those only with which we have important political and commercial 
relations. 

Referring to the proposed congress at Panama, he continued: 

Questions involving our most important political and commercial 
interests are to be discussed. Though the new republics there rep- 
resented are so many separate governments . . . they form one whole 
family in language, religion, law, history and present political alli- 
ance. From this family, as far as the enumerated circumstances go, 
we are necessarily excluded. Out of this exclusion springs an entire 
class of political and commercial relations between us on the one 
side, and a large family of new republics on the other. 1 

In this declaration of the chairman of the Committee on 
Foreign Affairs at the beginning of the history of our relations 
with the Latin American republics there is clear recognition of 
the natural and inescapable interest of the government of the 
United States in property and enterprise within the jurisdiction 
of the Latin American states, and of business carried on be- 
tween the peoples of the two communities. It is there frankly 
recognized that unless we have or can acquire important com- 
mercial benefits thereby, relations with a foreign power are 
not special concerns of the national policy makers. It is as 
frankly admitted that the Latin American republics form a 
separate family from which the United States is necessarily ex- 
cluded by reason of fundamental and deep-seated differences 
in law, language, and ecclesiastical and secular institutions. 
It is also, however, recognized that in spite of this, commercial 
relations between the two communities promise to be of suffi- 
cient importance to warrant the concern of statesmen. 

The essential facts and considerations recognized by the 

Senate in 1826 have remained true down to the present time, 

and have been as fully recognized by our leading statesmen 

of all epochs. In fact the frankness with which our publicists 

1 Document 426, Amer. State Papers, vol. 5, p. goo. 
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have stated these facts has at times offended the people of 
both our own and the Latin republics. At the time of the 
congress at Panama, when our diplomats were arranging com- 
mercial treaties with Latin America, the statesmen of these 
countries were at pains to assert that because the United States 
held in theory political principles similar to those of Latin 
America and because the former community had even lent ma- 
terial assistance to the latter in their political struggles, it did 
not follow that the former should therefore have any special 
commercial privileges. 

As a matter of fact representatives of the United States 
did not take part in the Congress of Panama. The con- 
cession of lands in Texas to Moses Austin led ultimately 
to the seizure by the United States of one half the total 
possessions of the Mexican republic. This country also sup- 
ported Great Britain as against Argentina in the contest for 
title to the Falklands. The attempt of the American, 
William Walker, to seize a part of Central America, forcibly 
called the attention of the Isthmian states to the possibly dan- 
gerous political consequences of the enterprising Yankee spirit. 
President Buchanan proposed the assumption by the United 
States of a temporary protectorate over part of Mexico. Mr. 
John Bassett Moore has inferred from the history of this epoch 
that had not the Civil War intervened our country would have 
carried out the policy suggested by Mr. Buchanan. It is also 
probable, however, that the apparent worthlessness of a large 
part of northern Mexico may have had some influence in re- 
tarding the interest of the United States. Political estrange- 
ment between the Latin and Anglo-American communities was 
in any case probably at its height about i860. Since then, 
sympathetic relations have tended to increase, but are still far 
from being firmly established. 

If this is true, however, there has been no change in our 
statesmen's criteria of judgment regarding the foundations of 
foreign policy. Mr. Blaine, in an article published in the 
Chicago Weekly Magazine in 1882, said: 

The foreign policy of the Garfield administration had two principal 
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objects in view : First, to bring about peace and prevent future wars 
in North and South America ; second, to cultivate such friendly com- 
mercial relations with all American countries as would lead to a large 
increase in the export trade of the United States. 

Again, in his address of welcome to the delegates to the 
International Conference held in 1889, Mr. Blaine said: 

We meet in a firm belief that the nations of America ought to be 
and can be more helpful each to the other than they now are, and 
that each will find advantage and profit from an enlarged intercourse 
with the others. ... It will be the greatest gain when the personal 
and commercial relations of the American States South and North, 
shall be developed and so regulated that each shall require the high- 
est possible advantage from the enlightened and enlarged intercourse 
of all. 1 

Mr. Knox, in using the phrase " dollar diplomacy " as char- 
acterizing the aims of our foreign policy, apparently offended 
many, but he said nothing more or less than had been said and 
thought by our leading statesmen for two generations. 

In one of Mr. Root's statements upon this subject, we find a 
most succinct summing-up of the logical and natural aims of 
the United States in its relations to Latin America, and of the 
traditional methods by which the United States expresses its 
attitude toward property and enterprise : 

Governments may hold doors open all over the world, but if there is 
no one to go through them, it is an empty form, and people get 
tired of holding doors open as an empty form. The claims of a 
government to consideration soon come to be regarded as pretentious, 
unless there are really substantial interests behind the claims. No 
government . . . can make commerce to go through open doors, to 
avail itself of fair and equal treatment, and to give substance and 
reality to the theoretical increase of amity and friendship between 
nations. The people of the country must do it themselves, and they 
must do it by individual enterprise. 

It would be difficult to find in so few words so complete a 

1 International American Conference, Reports of Committees and Discus- 
sions, vol. 1, pp. 39-42. 
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summing-up of our aims and relations, past and present, with 
Latin America. We have sought friendship, acknowledging 
that our motive was commerce. If we have not wholly failed 
as regards friendship, we have not made an astonishing suc- 
cess. Is the reason to be sought in the unlikenesses of culture, 
in the difficulties of the Latin American terrain, in the relation 
of Latin American governments to property and enterprise, in 
the relation of the United States toward property and enter- 
prise, or in some other cause more remote or intangible ? 

The unlikeness in language and institutions recognized as 
determined and essential by the chairman of the Senate com- 
mittee in 1826, the difficulties of the terrain recognized by 
many who have sought to establish large enterprises in Latin 
America, and the relations of government to property and busi- 
ness, reveal a suggestive interrelationship in the modes by 
which the Latin American states have sought to stimulate the 
production of wealth within their boundaries. In order to 
foster individual enterprise and to increase the revenues of 
the state, European rulers, before colonial times, created a 
legal institution, the concession. This word concession, by 
contrast with words employed in the United States to denote 
institutions of the same nature and objects, measures the diverg- 
ence in the attitude of government toward business and prop- 
erty arrived at in the two communities through different se- 
quences of policy and economic experience since the time when 
business and property began to take on their modern meaning 
as functions of production and exchange. 

It is generally considered that a concession is a peculiarly 
Latin American institution. The word concession has no par- 
ticular place in legal terminology in the United States or 
England. We may however employ the term concession in a 
generic sense as a grant by a state or government, conferring 
permission to engage in an enterprise which could not be 
undertaken without such permission. The term is so employed 
in Europe generally as well as in Latin America. In such a 
sense, therefore, the term concession includes a license to prac- 
tise a profession or to keep a shop, a charter of incorporation, 
and other privileges. The fact that the term is not employed 
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in this country does not mean that the thing does not exist, but 
rather that the government's customary attitude toward it is 
different. All permissions or privileges granted by the state 
are the prerogatives of the state, but in Anglo-Saxon communi- 
ties these prerogatives are concealed in the words " licenses " 
and "franchises," suggesting freedom from a previous bondage, 
the gratification of a natural right, rather than the enjoyment 
of a favor bestowed. The spirit of laws and institutions in 
these communities tends to reject the idea of a favor or con- 
cession underlying the exercise of the enterprising faculty. 

It will be recalled however that up until the Statute of 
Monopolies most of the business of England was conducted 
under a policy which emphasized the idea of a favor in the 
bestowal of the right to own property and engage in enterprise. 
Concessions were granted to few, if possible to selected per- 
sons. They were exclusive. Those which could be demanded 
or expected by any one upon proof of specified qualification are 
of relatively modern growth. In both England and the 
United States franchises are exclusive because they refer to 
the use of things and utilities which cannot be subdivided in 
ownership except through the device of shares of stock. 

The repudiation of excessive and minute interference of the 
state in private property and enterprise did not take place 
effectively in Latin America until two hundred years after it 
had occurred in England. But in the former communities 
neither the administrative institutions and laws nor the in- 
dustrial habits of the population permitted an abandonment of 
the centralized paternalism repudiated in the Declaration of 
Independence and our constitutional bills of rights. In most 
of the Latin American countries eighty-five per cent of the 
population was necessarily excluded from social and political 
equality with the remainder. Latin America had contributed 
a great deal to the movable funds of the world, but had re- 
tained little of these funds. Its wealth lay in mines difficult 
of access, lands impoverished by centuries of crude agriculture, 
acres of raw land requiring to be drained, irrigated or de- 
forested. These conditions continue over the greater part of 
the Latin American territory today. Romance and more or 
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less interested propaganda have dwelt more upon the lands, 
forests and mineral deposits than upon the difficulties in the 
way of their development. Those who have understood con- 
ditions and who have held the balance of capital available for 
Latin American development have generally known how to 
bargain their funds against prerogatives offered by the govern- 
ment. Even so, New York and London are full of memories 
of unfortunate Latin American enterprises. 

The Latin American statesmen could not have achieved any 
other method of economic development at the beginning of 
Latin American independence, than the method involved in the 
granting of the state's prerogatives to private individuals and 
corporations. The same is true today. Latin American gov- 
ernments must borrow funds for public improvements from 
bankers of foreign citizenship, and must grant greater con- 
cessions in proportion as their resources are difficult of ex- 
ploitation and their political life is unstable. There has been 
no escape from the concession habit, except through govern- 
ment ownership and operation of national resources and utili- 
ties. Government ownership and operation, however, con- 
tinue to be opposed to the spirit and traditions of American 
commonwealths. 

The habit of concessions having been, therefore, inescapable, 
how about the relation between concessionaire and government 
in Latin America? This relation, already suggested in the 
word concession itself, is still further determined by admin- 
istrative law and custom. 

For years before the establishment of republicanism in Latin 
America, government by parliament had ceased to exist in 
Spain or the Spanish possessions. In place of the cortes, the 
Consejo de Estado, and from time to time other consejos, such 
as the Consejo de Indias, performed legislative as well as 
judicial and executive functions under the guidance of the king. 
The consejo has remained a part of the administrative machinery 
of Latin American states down to the present time. Its mem- 
bers are usually composed of heads of bureaus and representa- 
tives of the professional and propertied classes appointed by 
the president and his ministers. Their functions are to advise 
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the minister in matters of dispute arising out of concessions and 
other matters. Generally speaking, however, their advice 
may be accepted or rejected at the pleasure of the president 
or his ministers. The consejo remains, as it was under 
Spanish rule, largely under the control of the executive, and 
a means of beclouding executive responsibility. The execu- 
tive has found it necessary or convenient to formulate his own 
policies without waiting for the slow and contentious processes 
of legislatures, and he has found the consejo a convenient 
means to this end. Generally speaking, judicial and legisla- 
tive functions relating to concessions are held in the hands of 
ministers assisted by consejos. Matters which concern public 
policy in the use of the state's prerogatives and resources, and 
which would in the United States ordinarily be reviewed in 
the courts, are thus often settled by ministerial decree. The 
social or anti-social result of a law may thus come to depend 
upon the bureaucratic attitude, which in turn may reflect the 
particular attitude of the executive. Finally, when cases are 
brought in the common courts, precedent plays a smaller part 
in the decision than in Anglo-Saxon countries. The fact that 
a certain type of case has been decided a certain way in several 
instances does not make legal counsel so certain as it would 
in the United States. 

Enterprise therefore is made timid by the possible interrup- 
tion of its development in several ways; first, through the ad- 
verse report of a semi -judicial body or council of advisers re- 
porting to the minister of public works or internal affairs; 
second, by decree of the minister or executive; third, by un- 
certainty in forecasting the interpretation of the law. It 
should of course be borne in mind that these remarks are 
general, in so far as they refer to Latin American countries 
since the inception of republican government there; they do 
not apply with equal force to Argentina and to Mexico and 
Peru. Yet they have applied in full force to all the Spanish 
American countries during important periods of their inde- 
pendent history, and they indicate still the general attitude of 
government toward property and enterprise. Administrative 
institutions give the balance of power in Latin America to the 
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executive rather than to the legislature or the judiciary. This 
explains why an executive may suspend or obstruct with greater 
facility than in the United States, and that too without violat- 
ing any constitutional principle or institutional custom, grants 
made by his predecessor. 

The contrast which this situation presents to the attitude of 
government toward property and business in the United States 
is further emphasized by recalling that in the separation of 
powers in this country, the balance resides in the judiciary 
rather than in the executive or legislative branches. We may 
say that it resides in the judiciary and legislative rather than 
in the executive. In any event, it does not reside in the 
executive to the extent that it does in Latin America. The 
rights of a concessionaire are interpreted at once by the court, 
and not by any ministerial decree that can be sustained with- 
out regard to judicial precedent. That is, at least, the senti- 
ment and constant aim of all those who take part, either by 
vote or by the exercise of public functions, in the government. 

However, the Anglo-Saxon idea that property and enter- 
prise should be protected at any cost has sometimes led to a 
condition in which property threatened to become superior to 
government. In holding fast to the state's prerogatives, in 
granting them sparingly, and in jealously watching their use, 
Latin American governments are probably not blind to the 
dangers of a policy of excessive economic liberalism. To 
strike the happy mean is their problem as it is ours, and we 
shall probably go as far toward adopting their attitude as 
they will come in meeting ours. 

The contrast which I have attempted to sketch goes some 
way to explain why we do not make faster progress in under- 
standing Latin America. We have said that we want their 
friendship for commercial reasons. That is a fact, and that 
is why all industrial nations want it. We are a great in- 
dustrial nation. We must produce our goods with increasing 
rapidity to obtain low cost of production. We must sell them in 
the largest possible number of markets in order that none of 
them may be glutted. The ability of the Latin American 
to purchase our goods does not depend alone upon our ability 
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to compete with other merchants offering him goods. It de- 
pends primarily upon his ability to produce something to ex- 
change for our goods. This ability to produce depends upon 
his ability to utilize capital, for which he must offer conces- 
sions. Our tendency to regard grants of the state's preroga- 
tives as giving to the grantee rights superior to those of the 
community, may not always have promised an issue between 
the people of Latin America and the concessionaire, but it 
always has invited an issue between the governments of Latin 
America and the concessionaire. 

It does not therefore indicate any unreasonable, eccentric or 
peculiarly cultural or racial qualities if Latin America reads 
more than disinterestedness in the various doctrines and policies 
of the United States concerning America. Suspicion in this 
respect has not needed to rest upon acts of conquest, although 
there have been such acts. It has sufficed that in the United 
States as in Europe there is every element of a producing and 
trading process which is determined in ways adverse to states 
that are economically weak, and that in this country vested 
interests are habitually protected to an extent which would 
make them dangerous if lodged in weaker states. 

Is there then any hope that property and enterprise may 
develop in Latin America with the participation of the Anglo- 
American, and without anti-social developments or interna- 
tional complications? It is certainly in the economic interest 
of both communities to recognize essential differences while 
striving to achieve common aims. It does not at present ap- 
pear to the interest of the business man in the United States 
to invest largely in Latin American property. It is in his 
ultimate interest to do so in the sense that it is in his country's 
interest to do so. " The claims of a government to considera- 
tion soon come to be regarded as pretentious, unless there are 
really substantial interests behind the claims." If this be true, 
and if private capital of the United States cannot be induced 
to invest in Latin American enterprises, can the government 
of the United States take any action that will facilitate di- 
rectly the transfer of capital to Latin American enterprises? 
This question had already been considered by the United 
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States government before the present international crisis. It 
is, however, opposed to the traditions of policy and enterprise 
in all American communities, and would probably not be sup- 
ported by public opinion,- at least in Latin America. 

The friendship of Latin America for the United States 
therefore continues to rest largely on the conduct of citizens 
of the latter country who trade and invest in the former, on the 
attitude of Latin American governments toward these traders 
and investors, and on the personal relations formed through 
business interests between the men and women of North and 
South America. The different traditions of the two com- 
munities, the fundamental difference of language, the intensely 
economic and aggressive type of man which North American 
conditions have produced, the ease with which economic geog- 
raphy has permitted the success of his enterprise — these 
things do not of themselves make the citizen of the United 
States the best fitted of all commercial nationalities to court 
Latin American friendship through commercial channels. 

This is however, the only way in which friendship can be 
established or maintained. Friendship is a personal relation. 
In the process of its establishment the business man of the 
United States must share with the Latin American govern- 
ments and peoples themselves the responsibilities for present 
and future events arising out of our efforts to establish com- 
mercial advantage. The game of commerce is played between 
individuals. It will not be fairly played in the dark and under 
auspices of secret diplomacy. Neither the seeker after com- 
mercial advantage nor the bureaucrat of North or South 
America can carry on his activities with benefit to himself and 
to the community in the long run without the guidance of pub- 
lic opinion. One of the most effective and far-reaching in- 
struments of public opinion is a free press. The press is, no 
doubt, far from what it should be, but if we are to have a just 
relation between government and business in America we 
must have a press informed upon American questions. The 
relation of government to property and enterprise in the United 
States has been adjusted by public opinion expressed in the 
newspapers as much as by any of the powers or institutions of 
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government. We have said that the balance of power in the 
government of the United States resides in the Supreme Court; 
but every step forward in the adjustment of the relations of 
government and business exercised by that court has originated 
and been sustained in public opinion rather than in the court 
itself. The adjustment of such relations will take place in 
America through the action of a public opinion informed of 
the facts of industry and enterprise in America through a press 
which makes a knowledge of these facts common to all Ameri- 
can communities. 
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